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11 Munadhi| D. Alawy was convicted in Mesa Minicipal Court
of violating Mesa City Code Zoning Regulation (“MC.C.") section
11-7-6(A), which prohibits the residential use of property zoned
for an industrial purpose. For this class 1 m sdeneanor, MC. C. §
11-1-5(B), the court inposed three years of probation, including
ten days in jail, of which nine days were suspended, and a fine of
$1500 pl us surcharges.

q2 On appeal to the Maricopa County Superior Court, Al awy



argued that MC. C. section 11-7-6(A) is unconstitutionally vague
and overbroad. The superior court affirnmed the conviction, finding
the zoning regulation lawful, and Al awy appealed to this court.
13 Qur reviewof an appeal froma municipal -court conviction
is limted to an exam nation of the facial validity of the regu-
lation at issue. ArRz. Rev. Stat. (AR S.) 8 22-375; see State v.
Trachtman, 190 Ariz. 331, 332-333, 947 P.2d 905, 906-907 (App
1997); State v. McLamb, 188 Ariz. 1, 2, 4, 932 P.2d 266, 267, 269
(App. 1996). |If the regulation is facially valid, we lack juris-
diction to exam ne howits provisions were applied to an individual
def endant. See McLamb, 188 Ariz. at 4, 932 P.2d at 269.

14 Section 11-7-6 of the Mesa City Code states:

PROHI BI TED USES IN ALL MANUFACTURI NG, | NDUSTRI AL, AND
EMPLOYMENT DI STRI CTS: PEP, M1 AND M 2:

(A) Al residential uses, except a dwelling unit in con-
junction with a primary use i ntended for occupancy by t he
proprietor, caretaker, or night watchman of the primary
use. Refer to UniformBuilding Code for occupancy sepa-
ration regul ati ons.

(B) All uses which create or are likely to create condi -
tions detrinental to the health, safety, and general wel -
fare of the community as determ ned by the Zoni ng Adm n-
istrator.

q5 Alawy insists that the phrase “residential uses” is

unconstitutionally vague!' because it does not give a person of

'Al awy’ s counsel has never clained that the exception for a
“dwelling unit in conjunction with the primary use” in MC. C
section 11-7-6(A) applies. The defense was that Al awy was not
usi ng his business prem ses as a residence.
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average intelligence reasonable notice of what is prohibited and
because it is drafted in a manner pernmitting its arbitrary enforce-
nment . See McLamb, 188 Ariz. at 5, 932 P.2d at 270; State v.
Steiger, 162 Ariz. 138, 141, 781 P.2d 616, 619 (App. 1989). When
faced with such a challenge, we endeavor to interpret the law in
such a way as to render it constitutional, the conplai nant havi ng
t he burden of denonstrating the law s invalidity. See McLamb, 188
Ariz. at 5, 932 P.2d at 270; Steiger, 162 Ariz. at 145, 781 P.2d at
623.

96 However, before considering the facial validity of |egis-
| ati on, we consider whether an individual has standing to rai se the
claimof its unconstitutionality. See Trachtman, 190 Ariz. at 333-
334, 947 P.2d at 907-908. “Even if an ordinance or statute is
vague in sonme particulars, a person ‘to whose conduct a statute
clearly applies may not successfully challenge it for vagueness.’”
Id. at 908, quoting Parker v. Levy, 417 U.S. 733, 756 (1974); see
State v. Tocco, 156 Ariz. 116, 119, 750 P.2d 874, 877 (1988)(“A
def endant whose conduct is clearly proscribed by the core of the
statute has no standing to attack” it for vagueness); McLamb, 188
Ariz. at 6, 932 P.2d at 271 (sane).

7 At trial, the state produced substantial evi dence show ng
that Alawy was using the warehouse of his noving business as his
personal residence: (1) Wen zoning inspectors and police entered

the prem ses, they found Al awy asl eep in a notor hone parked i nsi de



t he war ehouse and hooked up to an electrical outlet there; (2) one
roomin the warehouse was set up as a living roomwth a televi-
sion, video-cassette recorder, coffee table, fam |y pictures onthe
wal |, lanmps, mrrors, clothing on a rack and rifles leaning in a
corner; (3) another roomwas set up like a residential kitchen with
a refrigerator/freezer full of food, canned goods in a cabinet, a
two-burner hot plate, a mcrowave oven and dirty dishes in the
sink; (4) there was what appeared to be a residential bathroomw th
bat ht ub, towels, a hair dryer, a radio, a |laundry basket, folded
clothing and personal toiletries; (5) there was an ironing board
and washer/dryer with detergent and fol ded clothing on top of the
dryer, and (6) Alawy told the inspectors, as he had told an em
pl oyee, that he was tenporarily living in the notor hone to save
noney.? This evidence woul d be sufficient to conclude that A awy
clearly violated MC C. section 11-7-6(A), and, therefore, |acks
st andi ng. However, because the trial court made no findings of

fact, we address whether the regulation is facially valid.?

2 \While Alawy of fered ot her explanations for the presence of
these itens, it is not for this court but for the trier of fact
to determine the credibility of the witnesses and resol ve such
i ssues. See State v. Pike, 113 Ariz. 511, 514, 557 P.2d 1068,
1071 (1976); State v. Pieck, 111 Ariz. 318, 320, 529 P.2d 217,
219 (1974).

> Alawy argues that MC. C. section 11-7-6(A) is overbroad
because officials mght apply it to anyone such as enpl oyees,
famly menbers, architects, etcetera, but Alaw clearly has no
standing to raise such hypothetical incidents. See McLamb, 188
Ariz. at 6, 932 P.2d at 270 (“Wen the | anguage is clear, the
statute is not rendered unconstitutionally vague because there is
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q8 In construing alegislative enactnment, we apply a practi -
cal and commonsensical construction. See State v. Cornish, 192
Ariz. 533, 537, 968 P.2d 606, 610 (App. 1998).“% Since “residen-
tial” is not defined in the Mesa zoning regul ations, we thus wll
give the word its plain and ordi nary nmeani ng. See State v. Mahan-
ey, 193 Ariz. 566, 568, 975 P.2d 156, 158 (App. 1999). As such,
“residential” describes the “circunmstances or fact of having one’s
usual or permanent abode in or at a certain place” or the “place
where one resides; one’s dwelling-place; the abode of a person ...
" OXFORD ENGLISH DicTionarY (1987); see WEBSTER'S THIRD NEW | NTERNATI ONAL
D CTI ONARY OF THE ENGLI SH LANGUAGE (unabri dged) (1969) (a structure *used,
serving, or designed as a residence or for occupation by residents
of, relating to, or connected with residence or residences”).
Simlarly, a newer edition of the dictionary Alawy cites defines
“residential” as “of or connected with residence ..., characterized
by, or suitable for residences, or homes ... chiefly for residents
rather than transients.” WBSTER S NEw WRLD D1 cTi oNaARY — THI RD COLLEGE

EpiTion (1988). And Mesa’s zoning regul ations do define the word

a theoretical potential for arbitrary enforcenent or the exercise
of discretion by a | awenforcenent officer or prosecutor, or even
if the conduct is prevalent and ignored.”); State v. Ayert, 179
Ariz. 123, 127, 876 P.2d 1158, 1162 (App. 1994)(sane).

* The explicit purpose of the Mesa zoning regulations is to
pronote the “public interest, health, confort, safety, conveni-
ence, and general welfare; and ... avoi dance of overcrowdi ng of
| and and excessive concentration of popul ati on by establishing
| and use classifications ... .” MCZC § 11-1-2(A).
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use” as “[t]he specific purpose for which a building or lot is
arranged, intended, designed, occupied, or maintained.” MC. C 8§

11-1-6. Thus the phrase “residential uses,” in the context of this
regul ati on, neans occupying or mai ntaining a space as one’s dwel | -
i ng or abode. 1ndeed, the exception underscores this interpreta-

tion because it specifically excludes “a dwelling unit in conjunc-

tion with a primary use intended for occupancy.” MCC § 11-7-
6(A) .
99 As the superior court well characterized it, the regul a-

tion forbids “setting up” a residence, not incidental activity that
could be performed either at hone or somewhere el se.

The key to this nmatter is that “use” is defined. 1In the
Mesa City Code, it states that a “use” is the specific
purpose for which a building or lot is arranged, de-
signed, occupied or nmaintained.” Mesa Cty Code 11-1-6
[sic]. Wth that in mnd, the court takes the ordinary
nmeani ng of “residence” as “a place where one actually
lives or has his honme; a person’s dwel ling place or pl ace
of habitation, an abode; house where one’'s hone is; a
dwel ling house.” Black’s Law Dictionary, 6'" Ed., pp

1308- 1309.

Def endant argues that there are many activities that a
busi ness’ s enpl oyees may participate in during the work
day which the code woul d potentially prohibit. However,
it is also inportant to note that there is an exception
to this section. It is permssible for a night watchman
or caretaker to maintain a “dwelling unit.” Mesa City
Code 11-1-6 [sic]. Specifically, it directs the reader
to reference “occupancy separation regulations” in the
Uni form Bui | ding Code if the exception is sought.

Thi s exception, along with the remai nder of the section,
conveys to the reader that the prohibition is that one
may not set up a residence. A person of ordinary intel-
| i gence can distinguish at what point he has set up a
residence (thereby altering the specific purpose for



which the building or lot is arranged) fromnerely per-
formng incidental activities which nay al so be perforned
in the home. The officers testified that this code is
necessary to ensure public safety. The code section is
not unconstitutionally vague or overbroad.

q10 W agree with the superior court that the Mesa zoning
regul ations at issue are neither vague nor overbroad.® Alawy's

convi cti on and sentence are affirned.

SUSAN A. EHRLI CH, Judge
CONCURRI NG:

CECIL B. PATTERSON, Jr., Judge

JON W THOWPSON, Judge

> Aawy argues also that MC C section 11-7-6(B) is uncon-
stitutional. However, he was not charged with violating this
portion of the regul ation.



